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A functional universalistic approach to human dignity in legal argumentation – a
theory which applies three variables to define the functions of dignity: content
width, argumentative power, and applicability before courts – relative individual
right, objective value and source of human rights as legitimate basic functions –
the problematic nature of hybrid functions created by blending the basic
functions – a set of principles to avoid hybrid functions and minimise the prob-
lems caused by them – qualitative analysis of several examples of judgments by
supreme, constitutional and international courts to support the theory

I

When facing hard cases, especially in human rights disputes, courts are not able to
rely on standard interpretative methods. Consequently, courts often tend to use
abstract principles and values as second-order justification instruments.1 The
problem with applying abstract values and principles as legal arguments is that
they are often understood and interpreted differently by judges and legal scholars
in different countries.

Imagine, for example, if particle physicists examined an interaction of the same
elementary particles in a hundred different laboratories and produced a hundred
different results. Even though they would be able to describe each of the hundred
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1R. Dworkin, ‘Hard Cases’, 88 Harvard Law Review (1974) p. 1057; N. MacCormick, Legal
Reasoning and Legal Theory (Clarendon Press 1994) p. 100-128.
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interactions in detail, they would not be able to say anything general about the
interaction of these particles, and consequently, be unable to predict the behaviour
of these elementary particles beyond their laboratories. This would be a great incon-
venience. Although this problem is unlikely to occur in particle physics research, it
occurs frequently in social sciences, the nature of the studied objects in these
research fields being determined strongly by culture and history, etc. A research
approach which does not reach beyond its cultural and historical context and
prevents any results from being generalised across various countries or cultures is
generally characterised as extremely relativistic in cross-cultural research.2

Unfortunately, almost without exception, an extremely relativistic approach is also
applied in the analysis of abstract values in legal argumentation.

The present article focuses specifically on human dignity, a construct where an
extremely relativistic approach has already led to noticeable and unwanted con-
sequences and been the topic of frequent discussion.3 Indeed, an enormous quan-
tity of literature has been published concerning human dignity in constitutional
and international law.4 Much of it, however, has focused predominantly on the
substantive meanings of the concept in various countries and therefore adopted an
extremely relativistic view. Consequently, a clear idea can be formed of the varied
interpretations of dignity by the courts.5 Some of the most frequently applied
substantive meanings of human dignity refer to the prohibition of treating
humans as mere objects of state power,6 the prohibition of torture and inhuman

2For a deeper insight into cross-cultural research, see J.W. Berry et al., Cross-Cultural Psychology:
Research and Applications (Cambridge University Press 2002).

3E.g. N. Rao, ‘On the Use and Abuse of Dignity in Constitutional Law’, 14 Columbia Journal of
European Law (2007) p. 201; D. Feldman, ‘Human Dignity as a Legal Value: Part I’, 4 Public Law
(1999) p. 682; C. O’Mahony, ‘There is No Such Thing as a Right to Dignity’, 10 International
Journal of Constitutional Law (2012) p. 551; C. Byk, ‘Is Human Dignity a Useless Concept?
Legal Perspectives’, in M. Düwell et al. (eds.), The Cambridge Handbook of Human Dignity:
Interdisciplinary Perspectives (Cambridge University Press 2014) p. 362; M. Bagaric and J. Allen,
‘The Vacuous Concept of Dignity’, 5 Journal of Human Rights (2006) p. 257; S. Riley, Human
Dignity and Law: Legal and Philosophical Investigations (Routledge 2018) p. 26-27.

4From the broad literature on the topic, I highlight at least C. McCrudden (ed.), Understanding
Human Dignity (Oxford University Press 2013); Düwell et al. (eds.), supra n. 3; Riley, supra n. 3;
and A. Barak, Human Dignity. The Constitutional Value and the Constitutional Right (Cambridge
University Press 2015).

5cf L.M. Henry, ‘The Jurisprudence of Dignity’, 160 University of Pennsylvania Law Review
(2011) p. 169; N. Rao, ‘Three Concepts of Dignity in Constitutional Law’, 86 Notre Dame
Law Review (2011) p. 183; A. Di Stasi, ‘Human Dignity as a Normative Concept.’Dialogue’
Between European Courts (ECtHR and CJEU)?’, in P. Pinto de Albuquerque and K.
Wojtyczek (eds.), Judicial Power in a Globalized World (Springer 2019) p. 115; C. McCrudden,
‘Human Dignity and Judicial Interpretation of Human Rights’, 19 European Journal of
International Law (2008) p. 655.

6BVerfG 15 February 2006, 1 BvR 357/05, Luftsicherheitsgesetz.
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or degrading treatment or punishment,7 the right to personal autonomy,8 the
right to life,9 freedom of speech,10 respect for one’s reputation,11 the right to rec-
ognition and equal treatment (for both individuals and social groups),12 the right
to financially and materially sufficient life conditions,13 and even the obligation to
live and act in a dignified manner.14

My objective, however, is to move beyond a description of these regional
differences and similarities in the interpretation of human dignity and to
adopt a more universalistic approach towards the construct. This would allow
me to produce much more general results applicable to human dignity,
regardless of the cultural and historical context of a country. To achieve this
aim, I focus on human dignity from a functional perspective, where function
refers to the role human dignity has in legal argumentation before the courts.
The functional analysis therefore investigates questions that concern how dif-
ferent functions of human dignity impact legal reasoning rather than what
human dignity substantively means. I applied a functional perspective
because the functions of human dignity, in contrast to substantive content,
are highly context-invariant and can thereby achieve construct equivalence
across countries. Hence, I believe that the functional perspective is able to
not only overcome the context-specific variances in the interpretation of
human dignity, but also help reveal and solve several core issues of the concept
which are shared across legal and cultural contexts and have hitherto been
neglected in the literature.

7ECtHR 28 July 1999, No. 25803/94, Selmouni v France; ECtHR 29 April 2002, No.
2346/02, Pretty v United Kingdom; ECtHR 1 June 2010, No. 22978/05, Gäfgen v
Germany. Interestingly, The Supreme Court of Israel attributes dignity in this context not only
to humans but also to animals (IsrSC 22 June 1997, LCA 1648/96, Let the Animals Live v
Hamat Gader Spa Village Inc).

8Planned Parenthood v Casey, 505 U.S. 833 (1992); Lawrence v Texas, 539 U.S. 558 (2003).
9State v Makwanyane and Mchunu, 1995 (6) BCLR 665 (CC); BverfG 25 February 1975,

1 BvF 1/74, Schwangerschaftsabbruch I.
10Cohen v California, 403 U.S. 15 (1971).
11ECJ 12 October 2007, Case T-474/04, Pergan Hilfsstoffe für industrielle Prozesse GmbH v

Commission; ECtHR 6 February 2001, No. 41205/98, Tammer v Estonia.
12In re Marriage Cases, 183 P.3d 384 (Cal. 2008); BVerfG 11 October 1978, 1 BvR 16/72,

Transsexuelle I.
13Goldberg v Kelly, 397 U.S. 254 (1970); Government of the Republic of South Africa and Others v

Grootboom and Others, 2000 (11) BCLR 1169 (CC); Francis Coralie Mullin v The Administrator,
Union Territory of Delhi, 1981 SCR (2) 516.

14BVerwG 15 December 1981, 1 C 232.79, Sittenwidrigkeit von Peep-Shows; Conseil d’État
(Assemblée) 27 October 1995, No. 136727 and 143578, Commune de Morsang-sur-Orge et Ville
d’Aix-en-Provence v Ville d’Aix-en-Provence.
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It is worth noting that, to date, the number of articles which have presented an
analysis of the functions of human dignity is few,15 and none have provided a
comprehensive theoretical and methodological framework to analyse dignitary
argumentation exclusively from a functional perspective and enable a universalistic
perspective. In the present article, I suggest such a theoretical framework and sup-
port it with a qualitative analysis of several rulings by supreme, constitutional, and
international courts from around the world.

First, I use three variables (content width, argumentative power, and applica-
bility before the courts) and an analysis of historical thought on human dignity to
define its three basic functions in current legal argumentation (source of human rights,
objective value, and relative individual right). Second, I explain how undesirable
hybrid functions are created from basic functions and why they are problematic in
terms of the rationality, soundness, and predictability of legal argumentation and
the decisions based on it. Finally, I suggest a set of principles for minimising the emer-
gence and adverse effects of hybrid functions of human dignity.

T   

To analyse from a functional perspective the issues in adjudicating human dignity,
the first step is to define the basic functions of human dignity. I do so through
three analytical criteria (variables): (a) content width (i.e. how limited is the scope
of the substantive meaning of dignity); (b) argumentative power (i.e. where dig-
nity is placed in the hierarchy of human rights law and how much it can be lim-
ited); (c) applicability before the courts (i.e. whether and how dignity can be used
as a legal argument in specific cases before the courts). Each of these variables
holds three values (strong, medium, and weak) according to whether they
strengthen or limit the particular function of human dignity in comparison to
other functions16 Each function can, therefore, be described as a combination
of these three variables (or characteristic features).

15e.g. D. Shultziner, ‘Human Dignity – Functions and Meanings’, 3 Global Jurist Topics (2004)
p. 1; Rao, supra n. 5; J.B. Heath, ‘Human Dignity at Trial: Hard Cases and Broad Concepts in
International Criminal Law’, 44 George Washington International Law Review (2012) p. 317;
Barak, supra n. 4, p. 157; McCrudden, supra n. 5, p. 680-681; D. Shultziner and G.E. Carmi,
‘Human Dignity in National Constitutions: Functions, Promises and Dangers’, 62 The
American Journal of Comparative Law (2014) p. 461.

16I admit that the terms strong, medium, and weak can be somewhat counterintuitive and that it
would be slightly more natural to speak of the broad, medium, and narrow content width or direct,
indirect, and no applicability before the courts in this context. I believe, however, that the benefits of
using a single scale outweigh counterintuitiveness because it enables simpler quantitative assessment
of the studied judicial decisions and their reasoning and consequently allows the theory presented in
this article to be empirically falsified in the future.
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To match the specific value of each variable to a particular basic function of
human dignity, I analysed the historical views on human dignity and separated
them into three eras, namely the era of ancient dignitas, the era of iusnaturalistic
inherent human dignity, and the era of achieving dignified life. I argue that each of
these eras has left its traces in current legal systems, since each corresponds to one
of the three distinctive basic functions of human dignity in legal argumentation,
interpretation, and adjudication today (i.e. relative individual right, source of
human rights, and objective value).17

Relative individual right

The first step of the historical analysis examines the context of ancient Greece and
Rome, where dignity (or dignitas) was understood as a level of acquired (or attributed)
social status and reputation.18 In modern words, dignitas refers to an individual
human right protecting one’s level of social status in society earned throughout life.19

Dignitaswas not distributed equally across society: the level of dignity was determined
by the previous actions and behaviour of the citizen. Only the right to protection of
the acquired level of dignity against unlawful encroachment was truly equal.20

Understanding dignity as dignitas resembles the first and the simplest function
of human dignity in modern human rights law, namely the relative individual
right,21 which seeks to protect one’s already acquired reputation22 and honour23

(i.e. dignity as opposed to shame).24 I linked human dignity as a relative

17For empirical evidence supporting the theoretical framework based on the three functions of
human dignity, see F. Horák, Human Dignity. Critical Reflection of its Status and Functions in
Constitutional Law (Leges 2019).

18McCrudden, supra n. 5, p. 657.
19Roman law, for example, protected the dignitas from defamation through two sets of provi-

sions: injuria and libellus famosus: V.V. Veeder, ‘The History and Theory of the Law of
Defamation. I’, 3 Columbia Law Review (1903) p. 546 at p. 563-564.

20S. Hennette-Vauchez, ‘A Human Dignitas? Remnants of the Ancient Legal Concept in
Contemporary Dignity Jurisprudence’, 9 International Journal of Constitutional Law (2011) p. 32 at p. 53.

21By relative (as opposed to absolute), I mean that human dignity in this function can be pro-
portionally balanced with other individual rights and consequently limited.

22cf D Statman, ‘Humiliation, Dignity and Self-respect’, 13 Philosophical Psychology (2000)
p. 523.

23cf D. Weisstub, ‘Honor, Dignity and the Framing of Multiculturalist Values’, in D. Kretzmer and
E. Klein (eds.), The Concept of Human Dignity in Human Rights Discourse (Kluwer Law International
2002) p. 263; J. Waldron, ‘Dignity and Rank’, 48 European Journal of Sociology (2007) p. 201.

24A. Hughes, Human Dignity and Fundamental Rights in South Africa and Ireland (Pretoria
University Press 2014) p. 39. See also J.Q. Whitman, ‘On Nazi “Honour” and the New
European “Dignity”’, in C. Joerges and N.S. Ghaleigh (eds.), Darker Legacies of Law in Europe:
The Shadow of National Socialism and Fascism over Europe and its Legal Traditions (Hart
Publishing 2003) p. 243; Hennette-Vauchez, supra n. 20.
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individual right to the following characteristic features. A clear benefit is that, as
an individual right, it can be applied directly in individual cases (i.e. strong appli-
cability before the courts). However, it also has clear substantive content and
meaning and should not, therefore, be interpreted extensively or interchangeably
with other distinct individual rights (i.e. weak content width). Furthermore, as a
relative right (as opposed to absolute rights), human dignity cannot be granted any
privileged position among other rights and may therefore be proportionally
weighed against and potentially also outweighed and limited by these rights in
individual cases (i.e. weak argumentative power).

A good example of the proper use of human dignity as a relative individual
right is found in the judgment of the Constitutional Court of the Czech
Republic25 concerning a dispute between former Czech pop star, Helena
Vondráčková, and a music critic, Jan Rejžek. In Vondráčková’s opinion,
Rejžek violated her dignity by publishing an article which criticised her past as
tainted by cooperation with the former communist regime. The Court had to
resolve the conflict of the individual right to human dignity understood under
the Czech Charter of Fundamental Rights and Freedoms as the right to protect
one’s reputation and honour26 and the individual right to freedom of speech.27

The Court weighed each right proportionally to the other and decided, in this
case, in favour of freedom of speech over the right to dignity.

Source of human rights

The second historical understanding of human dignity is first observable in the
thoughts of Cicero, who understood it as a natural feature of every human
being regardless of social status or earnings. According to Cicero, human dig-
nity is the feature which distinguishes humans from animals.28 An under-
standing of human dignity such as this was expanded by Christian
philosophers. Aquinas, for instance, claimed that every human is born with
inherent human dignity emanating from the similarity of human beings to
God (imaginatio dei).29 Human dignity should, therefore, be understood as
a universal and inherent feature granted to humans equally, solely because they
are human. This understanding was also adopted by Pico della Mirandola, who
argued that all creatures apart from humans are determined by the law of
nature. Only human beings are granted the free will to determine their nature,

25Czech Constitutional Court 15 March 2005, I. ÚS 367/03.
26Art. 10 Czech Charter of Fundamental Rights and Freedoms.
27Ibid., Art. 17.
28M.T. Cicero, On Duties (Cambridge University Press 1991) p. 41.
29T. Aquinas, The Summa Theologicae (Aquinas Institute 2012) part I, questions 72-76; part III,

question 4; cfM. Rosen,Dignity: Its History and Meaning (Harvard University Press 2012) p. 16-17.
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which gives rise to their dignity.30 Centuries later, Kant separated31 the con-
cept of natural human dignity from theology and highlighted reason and
autonomous will as sufficient criteria for intrinsic human dignity. According to
Kant, a rational being with an autonomous will disposes of the ability to discover
moral laws and transforms them into moral maxims to guide its thoughts and
behaviour. Such an autonomous and rational being is consequently an end in
itself, and therefore cannot be instrumentalised or objectivised. Hence, all human
beings are granted inherent, intrinsic, and equal dignity.32

Dignity as an inherent human feature resembles the second function of human
dignity in contemporary human rights law, namely the source of human rights.33

As with the first function, I linked human dignity as a source of human rights to
the following characteristic features. In this case, the function of dignity is limit-
less in terms of its substantive content because it is a source of all individual rights
(i.e. strong content width).34 An example of this concept is found in the judgment
of the Supreme Court of Canada: the Court stated that ‘The idea of human dig-
nity finds expression in almost every right and freedom guaranteed in the Charter
[i.e. The Canadian Charter of Rights and Freedoms]’.35

Human dignity as a source of human rights also sits at the top of the human
rights system. It cannot be weighed against any value or right or be limited by
them (i.e. strong argumentative power). This perspective is found in several judg-
ments of the German Federal Constitutional Court, which understands human
dignity as the ‘highest legal value’36 or ‘fundamental principle and highest value’,37

signalling its superior status under German constitutional law.38

However, I argue that the use of this function of dignity in adjudication
requires significant restriction (i.e. weak applicability before courts). It should
serve as an interpretative framework for legal argumentation rather than the legal
argument itself (i.e. the binding legal rule applied in a specific case or dispute).

30G. Pico della Mirandola, Oration on the Dignity of Man (Cambridge University Press 2012)
p. 117.

31See A.W. Wood, Kant’s Ethical Thought (Cambridge University Press 1999).
32I. Kant, Groundwork of the Metaphysics of Morals: A German-English Edition (Cambridge

University Press 2011) p. 97-113.
33E.g. R. Forst, ‘The Justification of Human Rights and the Basic Right to Justification. A

Reflexive Approach’, in C. Corradetti (ed.), Philosophical Dimensions of Human Rights: Some
Contemporary Views (Springer 2012) p. 81.

34cfConstitution of Kosovo, Art. 23, which states: ‘Human dignity is inviolable and is the basis of
all human rights and fundamental freedoms’.

35R. v Morgentaler [1988] 1 SCR 30, p. 166.
36BVerfG 8 November 2006, 2 BvR 578/02, Strafrestaussetzung, para. 68.
37BVerfG 3 March 2004, 1 BvR 2378/98, Großer Lauschangriff, para. 115.
38cf H. Dreier, ‘Human Dignity in German Law’, in Düwell et al. (eds.), supra n. 3, p. 375 at

p. 375-377.
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A good example of this perspective is found in a judgment of the European Court
of Human Rights, in which the Grand Chamber stated:

Respect for human dignity forms part of the very essence of the Convention ( : : : ).
The object and purpose of the Convention as an instrument for the protection of
individual human beings require that its provisions be interpreted and applied so
as to make its safeguards practical and effective. Any interpretation of the rights
and freedoms guaranteed has to be consistent with the general spirit of the
Convention ( : : : ).39

Two important reasons for this restriction exist. First, as a source of all human
rights, human dignity does not have any specific legal normative content since it
hypothetically refers to any individual right. Therefore, it does not carry any spe-
cific legal rule which could be applied as a legal argument before a court. Hence, I
consider the use of terms such as ‘mother right’40 or the ‘right to have rights’41

unfortunate, as they suggest that human dignity as a source of human rights is
in fact an individual right with specific substantive content.

Second, human dignity is the source of all human rights. Consequently, any
conflict of human rights would be unsolvable, because human dignity, if directly
applicable, would be associated with every conflicting human right and render
them all absolute (i.e. resistant to any weighing or limitation since all of them
would be considered vital components of inviolable human dignity). Such a situ-
ation would lead to either the inability of the court to resolve the dispute or an
arbitrary decision of the court claiming that the inherent dignity associated with
one of the conflicting human rights is actually not absolute nor inviolable and can
be limited, which is impossible, because dignity cannot be simultaneously invio-
lable and violable.42 In other words, any attempt to directly apply human dignity
understood as a source of human rights to a specific case would necessarily lead to
an illogical and unsolvable situation which endangers the legitimate expectations
and legal certainty of the disputing parties before the court.

39ECtHR 17 July 2014, Nos. 32541/08 and 43441/08, Svinarenko and Slyadnev v Russia, para.
118.

40Barak, supra n. 4, p. 156-159.
41C. Enders, ‘A Right to have Rights – The German Constitutional Concept of Human Dignity’,

3 NUJS Law Review (2010) p. 253.
42The solution of the conflict between dignity ‘daughter rights’ suggested by Barak (supra n. 4,

p. 164-169) cannot be used in this situation, as Barak assumes dignity itself to be violable and therefore
possibly limited by the rules of proportionality (i.e. not absolute). Barak’s understanding of dignity as a
mother right (from a functional perspective) is a combination of dignity as a source of human rights
and as an objective value, since he: (a) understands dignity as a purpose to be fulfilled by daughter
rights (ibid., p. 160); and (b) assumes the existence of ‘independent freestanding rights’ (ibid., p. 162),
consequently admitting that dignity is not necessarily a source of all human rights.
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Objective value

The third historical view of human dignity emerged in the nineteenth century,
mainly under the influence of socialist ideology and continental republicanism.
In this case, dignity is understood as a societal objective to be achieved rather than an
inherent feature in humans. This objective can be described as a dignified life or the
dignified being43 of a person in society and can be achieved when a person is granted a
sufficient standard of living (i.e. when their civil, political, social, and other rights are
granted and protected to a sufficient level by the state).44 This approach to dignity is
therefore strongly normative, as it presents a desirable state of human life which
should be sought by society and which can be demanded by its citizens.45 The content
of dignity as an objective of human life is partially inspired by the ancient dignitas,
which also refers to dignified living within a society. However, dignity as an inherent
human feature influenced this third view through its universal character, as a dignified
life should be obtainable by all people. Linking these two former (and to some extent
contradictory) approaches, this third approach states that every human has the right
to ‘dignities’ which have hitherto belonged solely to the nobility.46 The most impor-
tant and distinct feature of this third view of dignity lies in its objectivity. Dignity is
not an inherent feature of humans but an objective condition of their lives, a real goal
to be achieved rather than an abstract thought.

Similarly to the aforementioned historical views, dignity as an objective condition
of human life corresponds to a specific function of dignity in current human rights
law, namely dignity as an objective value obtainable through the recognition and pro-
tection of human rights. Again, I linked this function of dignity to the following char-
acteristic features. Dignity as an objective value is hierarchically situated between
individual rights and the ultimate source of all human rights. As a value, human dig-
nity lies above individual human rights and cannot be outweighed solely by these
rights because it gives them the final purpose (objective) of their existence. Dignity
can, however, be outweighed and limited by other values which stand at the same
level,47 such as justice, liberty, or equality (i.e. medium argumentative power).48

43M. Mahlmann, Elemente Einer Ethischen Grundrechtstheorie [Elements of an Ethical Theory of
Fundamental Rights] (Nomos 2008) p. 167.

44See M. McManus, Making Human Dignity Central to International Human Rights Law: A
Critical Legal Argument (University of Wales Press 2019).

45McCrudden, supra n. 5, p. 660-661.
46See Art. 6, Declaration of the Rights of Man and of the Citizen, 1789; McCrudden, supra n. 5,

p. 660.
47cf M.W. Spicer, ‘Value Conflict and Legal Reasoning in Public Administration’, 31

Administrative Theory and Praxis (2009) p. 537.
48Human dignity as an objective value therefore also plays a significant role (alongside other

objective values) in the proportionality and limitation of conflicting individual rights (and possibly
public interest) in individual cases: Barak, supra n. 4, p. 112-113.

Human Dignity in Legal Argumentation 245

https://doi.org/10.1017/S1574019622000141 Published online by Cambridge University Press

https://doi.org/10.1017/S1574019622000141


Good examples of the use of human dignity as an objective value are scarce,
since it is often combined with one of the other functions. However, one partic-
ular judgment of the Constitutional Court of South Africa49 can demonstrate it.
Even though the Court tended to (rather unfortunately; see the following section)
combine all the functions of human dignity at a general level,50 it was able to
specify its function in this particular case and use it as an objective value, stating
that

When the rights to life, dignity and equality are implicated in cases dealing with
socio-economic rights, they have to be taken into account along with the availabil-
ity of human and financial resources in determining whether the state has com-
plied with the constitutional standard of reasonableness.51

and that

A society must seek to ensure that the basic necessities of life are accessible to all if
it is to be a society in which human dignity, freedom and equality are
foundational.52

Human dignity here is understood as an end to be (alongside other values)
achieved by protecting individual (in this case, socio-economic) rights. It is
not, however, claimed as absolute since it needs to be weighed proportionally
against the availability of human and financial resources.

Objective values, including dignity, can be applied in legal argumentation, but
only indirectly. They emanate as legal arguments into specific cases through a
selected set of individual rights, especially in cases where more than one individual
right from the selected set is at stake53 (i.e. medium applicability before the
courts).54 The logic here is that each objective value is achieved (realised) through
a set of individual rights associated with it, giving those rights the final purpose (or
objective) of their existence.

Direct applicability of human dignity as an objective value means that it would
directly face the individual rights conflicting with it. This would result in a

49Khosa and Others v Minister of Social Development (2004) 6 SA 505 (CC).
50Ibid., para. 41.
51Ibid., para. 44.
52Ibid., para. 52.
53In other words, even if none of the rights at stake were (by themselves) able to outweigh the

individual rights they collide with, the fact that more of them suffer interference enables the objec-
tive value (achieved through these rights) to be applied as a legal argument and thus potentially
change the outcome of the balancing exercise.

54Human dignity as an objective value, therefore, plays a significant role as a tool whereby the
individual rights associated with it are interpreted: Barak, supra n. 4, p. 110-112.
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hierarchically uneven conflict between individual rights and the final purpose of
the existence of (other) individual rights. A conflict such as this can be resolved in
only two possible ways: (i) human dignity a priori wins the conflict, violating sev-
eral due process rights of the disputing parties; (ii) or human dignity (i.e. the
objective value) loses the conflict with individual rights, rendering the mere exis-
tence of objective values in the legal argumentation completely pointless.

Another issue arises when we ask precisely which individual rights are associ-
ated with human dignity as an objective value. Multiple answers based on the
specific social, philosophical, or even ideological background are possible. A
socialist (or in a wider sense, left-wing) ideology might associate a dignified life
with social rights.55 A liberal approach would prefer an association with personal
autonomy and individual freedoms.56 A conservative doctrine might associate a
dignified life with rights to personal respect and reputation and possibly even with
a duty to live in a dignified (decent) manner.57 The final characteristic feature of
human dignity as an objective value is, therefore, that the value of dignity can
mean any individual right,58 although, contrary to dignity as a source of human
rights, not all individual rights concurrently (i.e. medium content width).59 The
set of rights associated with the value of dignity must be selected before it com-
mences its role in legal reasoning as a legal argument, otherwise, when applied in
individual cases, the aforementioned problems typical for human dignity as a
source of human rights would emerge.

Again the decision of the Constitutional Court of South Africa provides a good
example of this feature: the Court ruled that ‘there can be no doubt that human
dignity, freedom and equality, the foundational values of our society, are denied
those who have no food, clothing or shelter’.60 According to the Court, the right
to adequate housing

55See G. Lohmann, ‘Human Dignity and Socialism’, in Düwell et al. (eds.), supra n. 3, p. 126.
56This point of view can be found in the work of Rawls: see N. Eyal, ‘Respect for Persons’, in

J. Mandle and D.A. Reidy (eds.), The Cambridge Rawls Lexicon (Cambridge University Press 2014)
p. 723. See also H. Dreier, ‘Human Dignity in German Law’, in Düwell et al. (eds.), supra n. 3,
p. 375 at p. 383.

57For another possible ‘typology’ of the content of human dignity as an objective value, see Barak,
supra n. 4, p. 124-132.

58See Charter of Fundamental Rights of the European Union, Arts. 2-5, which link dignity as a
value with the right to life, the right to bodily integrity, prohibition of torture and inhuman or
degrading treatment or punishment, and the prohibition of slavery and forced labour.

59For problems arising from clashes between the ideological conceptions of human dignity as a
value, see J. Weinrib, Dimensions of Dignity: The Theory and Practice of Modern Constitutional
Law (Cambridge University Press 2016) p. 4-6.

60Government of the Republic of South Africa and Others v Grootboom and Others (2000) 11 BCLR
1169 (CC), para. 23.
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is entrenched because we value human beings and want to ensure that they are
afforded their basic human needs. A society must seek to ensure that the basic
necessities of life are provided to all if it is to be a society based on human dignity,
freedom and equality.61

In other words, the Court understands social rights as instruments to achieve the
aforementioned objective values. These values therefore give purpose to (and jus-
tification for) the existence and protection of (in this case) social rights.62

In summary, the three basic functions of human dignity described according to
the three analytical criteria (variables) are outlined in Table 1 below.

Any of the three basic functions of human dignity can be legitimately used by
the courts63 if the restrictions for each function are respected. The analytical cri-
teria assist in not only defining each of the three functions but also, more impor-
tantly, in clearly distinguishing these functions from each other by identifying and
balancing their strong, medium, and weak characteristic features.

H 

Having described the basic functions of human dignity, I now introduce the
hybrid functions and discuss what they are, how they emerge and work, and
why I consider their use in legal argumentation problematic and potentially dan-
gerous. First, I explain how the hybrid functions are created by combining the
medium or strong characteristic features of more than one basic function.
Second, I describe how their hybrid nature transforms these functions into axiom-
atic arguments which are based on presuppositions of an a priori greater importance
of human dignity over other individual rights or objective values. Finally, I argue
that both types of hybrid function (i.e. strengthened and absolute functions, and
broadened and empty functions) are illegitimate argumentative fouls through their
axiomatic nature and ought to be avoided in legal argumentation.

Derivation from the basic functions

Continuing with the analytical framework, I argue that hybrid functions are legal
arguments which emerge when characteristic features of more than one basic

61Ibid., para. 44.
62For more examples, see McCrudden, supra n. 5, p. 693-694.
63However, human dignity as the source of human rights can be used only as an interpretative

framework for legal argumentation. Therefore, it is not applicable as a legal argument itself before
the courts, a consequence which follows from its only weak characteristic feature (see the explana-
tion above).
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function are combined. These functions can be derived from the basic functions
according to the two conditions described below.

First, because the hybrid functions are meant to serve as legal arguments in
individual cases, they must be applicable as arguments before the courts.
Therefore, when the variable of applicability before the courts is applied, only two
options (i.e. strong and medium) are possible. Let us label each hybrid function
of human dignity which is directly applicable before a court (strong feature) as an
individual right (since it is derived from the basic function of relative individual right),
complemented by adjectives to describe other characteristic features. Similarly, let us
label each hybrid function which is applicable only indirectly through a selected set of
human rights (medium feature) as a value (since it is derived from the function of
objective value), again complemented by various adjectives.

Second, let us assume that the purpose of using the hybrid functions is to
strengthen the argumentation, not weaken it. Hence, we can claim that each hybrid
function has at least one of the two remaining characteristic features (i.e. content
width or argumentative power) which is elevated over the basic function from which
it is derived. By derivation, I mean selecting a basic function which satisfies the first
condition (i.e. relative individual right or objective value) and elevating at least one of
its remaining two characteristic features to a higher level.

When the content width is changed from weak to medium, I use the adjective
‘broadened’ to indicate that dignity can have more meanings than only the right to
protect one’s reputation. In the case of changing the content width from weak or
medium to strong, I use the term ‘empty’ to indicate that dignity can be described
as an empty shell64 which can be filled with any content and consequently refer to
any individual right or any objective value.

Table 1. Basic functions of human dignity

Content width Argumentative power

Applicability before
the courts (as legal
arguments)

Relative
individual
right

limited only to the right to
protect personal respect and
reputation (weak)

can be limited by any
other human right
(weak)

directly applicable
(strong)

Source of
human
rights

unlimited, can mean any
individual right (strong)

cannot be limited at
all (strong)

not applicable (weak)

Objective
value

one of the possible sets of
human rights must be
selected to limit the meaning
(medium)

stronger than rights
but can be limited by
any other value
(medium)

applicable only
indirectly, through a
selected set of human
rights (medium)

64Ibid., p. 698.
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If the argumentative power is elevated from weak to medium, I use the adjec-
tive ‘strengthened’ to highlight that dignity is hierarchically elevated and cannot
be further limited or outweighed by other individual rights. Finally, I use the word
‘absolute’ to describe when the argumentative power of dignity is elevated from
weak or medium to strong, signalling that dignity cannot be limited at all.

Applying these conditions, eleven distinct hybrid functions of human dignity
can be theoretically derived. These are listed below in Table 2.

It is worth noting that not all of these theoretically predicted hybrid functions
of human dignity can be observed in the legal argumentation before the courts or
by the courts. The theory, however, would not be complete without mentioning
them all since they share the same logical and argumentative problems.

The axiomatic nature of hybrid functions

The second aim of this section brings me to an explanation of how and why I
believe the use of hybrid functions in legal argumentation is problematic. The
following general (yet crucial) statement, which will be analysed and explained
later, establishes the argument: Ignoring the limitations given by the weak (or
medium) characteristic features of the three basic functions of human dignity
gives rise to new hybrid functions which combine the strong (or medium) features
of more than one basic function. These hybrid functions of human dignity con-
sequently tend to behave axiomatically or lead to logically unresolvable situations,
which in turn must again be overcome through axioms.65

By axiom, I refer to an assumption which can neither be proved nor disproved
and which serves as a basis from which logical consequences can be drawn.66 Even
though axioms are irreplaceable in scientific theories, their use in argumentation
(and especially legal argumentation) is deeply problematic. This is because an
axiom, once accepted by the court as an argument, can neither be disproved
nor outweighed in any manner,67 leaving the argumentation against itself impos-
sible and the disputing party toothless.

The examples below demonstrate that if legal argumentation begins with an
axiom, it inevitably leads to an outcome (i.e. decision) which is the logical con-
sequence of that axiom. As a result, any counter-arguments conflicting with the
initially accepted axiom are a priori rejected as irrelevant since the already accepted
axiom and its consequences cannot be ignored or limited from the perspective of

65See H. Botha, ‘Human Dignity in Comparative Perspective’, 20 Stellenbosch Law Review
(2009) p. 171 at p. 217-220.

66R.G. Brown, Axioms (Lulu Press 2007) p. 103.
67R. Alexy, ‘Human Dignity and Proportionality Analysis’, 16 Espaço Jurídico Journal of Law

(2016) p. 83.
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Table 2. Hybrid functions of human dignity

Content width Argumentative power
Applicability before the courts (as
legal arguments)

Strengthened
individual right

limited only to the right to protect the
personal respect and reputation (weak)

stronger than rights but can be
limited by any other value
(medium)

directly applicable (strong)

Absolute individual
right

limited only to the right to protect the
personal respect and reputation (weak)

cannot be limited (strong) directly applicable (strong)

Broadened relative
individual right

one of the possible sets of human rights
must be chosen to limit the meaning
(medium)

can be limited by any other
human right (weak)

directly applicable (strong)

Empty relative
individual right

unlimited, can mean any individual right
(strong)

can be limited by any other
human right (weak)

directly applicable (strong)

Broadened and
strengthened
individual right

one of the possible sets of human rights
must be chosen to limit the meaning
(medium)

stronger than rights but can be
limited by any other value
(medium)

directly applicable (strong)

Broadened absolute
individual right

one of the possible sets of human rights
must be chosen to limit the meaning
(medium)

cannot be limited (strong) directly applicable (strong)

Empty strengthened
individual right

unlimited, can mean any individual right
(strong)

stronger than rights but can be
limited by any other value
(medium)

directly applicable (strong)

Empty absolute
individual right

unlimited, can mean any individual right
(strong)

cannot be limited (strong) directly applicable (strong)

Empty value unlimited, can mean any objective value
(strong)

stronger than rights but can be
limited by any other value
(medium)

applicable only indirectly, through a
chosen set of human rights (medium)

Absolute value one of the possible sets of human rights
must be chosen to limit the meaning
(medium)

cannot be limited (strong) applicable only indirectly, through a
chosen set of human rights (medium)

Empty absolute value unlimited, can mean any objective value
(strong)

cannot be limited (strong) applicable only indirectly, through a
chosen set of human rights (medium)
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formal logic.68 Hence, I argue that the use of axioms in legal argumentation is an
illegitimate argumentative foul which: (a) deprives the disputing parties of some
of their due process rights; (b) reduces the quality and persuasiveness of legal rea-
soning; (c) tends to transform any legal conflict into a dignitary one; (d) prevents
proper use of proportionality and weighing instruments; and (e) can violate the
principles of legitimate expectations and legal certainty.

These initial thoughts are explained in more detail and demonstrated through
examples in the following two subsections, which present an analysis of the prob-
lems caused by a) strengthened and absolute hybrid functions which possess a
higher level of argumentative power than the original basic function from which
they were derived and b) broadened and empty hybrid functions of human dig-
nity whose content width are boosted.

Problems of strengthened and absolute functions

Any strengthened or absolute function of human dignity can be understood as a
hybrid function since it behaves in legal argumentation as either a relative indi-
vidual right and concurrently an objective value or source of human rights which
cannot be limited or outweighed by other individual rights respectively cannot be
limited at all, or an objective value and concurrently a source of all human rights
which cannot be limited at all. This hybrid nature makes the strengthened and
absolute functions of human dignity inherently axiomatic and means that these
functions, once used by a court as legal arguments, are in fact assumptions which
cannot be proved or disproved and thereby determine the outcome of the entire
dispute.

In the case of a conflict at the level of individual rights, a court assumes that,
compared to other rights, human dignity is a priori (automatically) a more impor-
tant individual right because it is not only a right but concurrently an objective
value or even a source of all human rights, and therefore it must have priority over
any possible conflicting relative individual rights (i.e. to be incommensurable with
them).69

In the same manner, in the case of a conflict at the level of objective values, a
court assumes that human dignity is a more important objective value (i.e. a value
of a higher order)70 because it is not only a value but concurrently a source of the
entire human rights system, and therefore it is given priority over any possible
conflicting objective values. Moreover, the absolutisation of dignity as an

68Brown, supra n. 66, p. 103; M. Madej and F. Horák, ‘Axioms in Legal Argumentation: A
Double-edged Sword in the Hands of Law-applying Institutions’, 5 Jurisprudence (2018) p. 29.

69cf BVerfG 11 March 2003, 1 BvR 426/02, Schockwerbung II, para. 26.
70State v Makwanyane and Mchunu, supra n. 9, para. 111.
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objective value also leads to the absolutisation of any selected set of rights associ-
ated with it, preventing other rights (i.e. those not included in the protected set)
from any chance of outweighing the ‘rights linked to dignity’.71 Since dignity as
an objective value can be associated with different sets of human rights in different
disputes, a court could potentially pick and absolutise any set of human rights and
end the dispute before it even begins or before any argumentation by a disputing
party is presented.

Two good examples can be analysed more deeply to demonstrate this issue.
First, let us examine the Luftsicherheitsgesetz decision of the German Federal
Constitutional Court, concerning the constitutionality of shooting down an air-
craft which is hijacked for use against human lives.72 The Basic Law of Germany
states that ‘Human dignity shall be inviolable. To respect and protect it shall be
the duty of all state authority’.73 Human dignity is therefore understood as
absolute (inviolable), even though the substantive meaning of this concept
is unclear, leaving a broad space for judicial interpretation.74 In this particular
case, the Court applied a purely Kantian interpretation, stating that dignity
requires human beings not to be treated as mere objects of state power or
action.75 The Court also associated dignity with the right to life, stating that
‘Human life is the vital basis of human dignity’.76 This association led the
Court to the argument that the passengers in a civil aircraft hijacked by people
who want to abuse them by using them as weapons in a targeted crash are (in
the case of shooting down) treated by the state as ‘mere objects of its rescue
operation for the protection of others’.77 Consequently, ‘Such a treatment
ignores the status of the persons affected as subjects endowed with dignity
and inalienable rights’.78

The second example is the decision by the European Court of Human Rights
in the case of Al Nashiri v Poland.79 Contrary to the Basic Law of Germany, the
European Convention on Human Rights, with one exception,80 does not contain
a reference to human dignity. Yet two of the arguments the Court used to decide
on the matter were based on the concept of dignity. Referring to the famous

71Ibid., para. 144.
72BVerfG, supra n. 6.
73Basic Law of Germany, Art. 1 sec. 1.
74For a review, seeH. Dreier, ‘Human Dignity in German Law’, in Düwell et al. (eds.), supra n. 3,

p. 375.
75BVerfG, supra n. 6, para. 121.
76Ibid., para. 119.
77Ibid., para. 124.
78Ibid., para. 124.
79ECtHR 24 July 2014, No. 28761/11, Al Nashiri v Poland.
80Preamble, Protocol No. 13 to the European Convention on Human Rights.
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decision in the case of Pretty v United Kingdom,81 the Court again expressed the
idea that ‘the very essence of the Convention is respect for human dignity and
human freedom’.82 The original decision in Pretty v United Kingdom linked dig-
nity to two specific rights protected by the Convention, namely the prohibition of
torture83 and the right to respect for private and family life.84

Both rights had a significant role in Al Nashiri v Poland, and both were con-
sidered absolute by the Court. The reasons for their absolutisation, however, were
different. The absolute nature of the prohibition of torture is explained by the fact
that ‘unlike most of the substantive clauses of the Convention, Article 3 makes no
provision for exceptions and no derogation from it is permissible under Article 15
§ 2 even in time of war or other public emergency threatening the life of the
nation’.85 This is a usual86 and legitimate systematic interpretation which does
not necessarily need to use a hybrid function of human dignity to be valid. In
contrast to Article 3, Article 8 is absolutised purely as a consequence of using
the hybrid function of human dignity. After claiming that dignity is the essence
of the Convention (even though it is not mentioned in the Convention itself ), the
Court argued that various aspects (e.g. the right to personal development, the
right to establish and develop relationships with other human beings, and the
mutual enjoyment by members of a family of each other’s company) of the right
to private and family life were violated, and consequently ‘the interference with
the applicant’s right to respect for his private and family life must be regarded as
not “in accordance with the law” and as inherently lacking any conceivable jus-
tification under paragraph 2 of that Article’.87

Both examples are clear cases of using hybrid functions of human dignity as
axioms, the consequences being those introduced in the previous subsection. In
the former case, the Court argued that since (absolute) human dignity is at stake,
no counter-arguments (such as the lives of the thousands of people who could
have potentially died if the terrorists had succeeded and the civil aircraft under
their command had indeed crashed) could be taken into account and shooting

81ECtHR 29 April 2002, No. 2346/02, Pretty v United Kingdom.
82ECtHR, supra n. 79, para. 538.
83ECtHR, supra n. 81, para. 52. This association appears to be natural since Art. 3 of the

Convention explicitly prohibits ‘degrading’ treatment or punishment (i.e. treatment or punishment
which could humiliate someone or lower one’s dignity). At least this notion of Art. 3 is close to the
content of human dignity as a relative individual right. The other notions (i.e. prohibition of torture
and inhuman treatment or punishment) mean something completely different and can be associated
with human dignity only as an objective value or a source of human rights.

84Ibid., paras. 65, 67.
85ECtHR, supra n. 79, para. 507.
86cf ECtHR, 1 June 2010, No. 22978/05, Gäfgen v Germany, para. 87. For a review, see Di Stasi,

supra n. 5, p. 120-123.
87ECtHR, supra n. 79, paras. 538-539.
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down the aircraft is (always and under any circumstances) therefore unconstitu-
tional.88 In the latter case, the Court concluded that because the right to privacy
and family life is linked to human dignity (the very essence of the Convention), it
cannot be limited, since any limitation inherently lacks any justification, even
though Article 8 paragraph 2 states otherwise. Again, any counterarguments
(in this case, for example, the opportunity to gain information about potential
future terrorist attacks which could save innocent lives) are a priori invalid.

The purpose of this analysis is not to argue that the state must be allowed to
shoot down aircraft or torture terrorists for information. The aim is to show that
these issues were not solved or reasoned by the courts in a logically sound or per-
suasive manner, as their reasoning contained axiomatic arguments.

As we saw in the examples, the assumption (axiom) of the greater importance
of human dignity, once accepted, cannot be disproved or argumentatively over-
come. Consequently, the proportionality test or any other type of test based on
weighing the entities of equal argumentative power against each other in individ-
ual cases cannot be conducted correctly, as one of the weighted entities is strength-
ened or even absolute and therefore automatically prevails under any
circumstances89 (e.g. dignity as a prohibition of instrumentalisation of the people
in an aircraft is alwaysmore important than the lives of the people on the ground,
or dignity as a right to the privacy and family of the suspected terrorist is always
more important than the lives of their potential victims).

In other words, when a strengthened or absolute hybrid function of human
dignity enters the argumentative arena, it cannot lose and it decides the dispute
before it even starts. It does so by transforming the argumentative arena into a
dignitary one, where only dignitary arguments are relevant since the axiom that
says dignitary argumentation is hierarchically superior to any other argumentation
has already been accepted.

Such an approach, however, is an irreconcilable contradiction to the common
sense of justice and due process rights since it deprives the party to the dispute of
the opportunity to defend and argue in its favour through any argument other
than dignitary arguments. In addition, the reasoning of the court does not (or
indeed is not even able to) properly and persuasively deal with the majority of
potential counter-arguments, thereby reducing its legitimacy to those who did
not identify themselves with the initial axiom. Moreover, since the court can
(quite arbitrarily) accept or reject the axiom at the beginning of the reasoning,

88The only supportive argument for the unconstitutionality of the concerned provision of the Act
is that until the final moment, we should not predict the terrorists’ success in their intent and should
therefore give the passengers and crew of the aircraft a chance to take the situation back under their
control (BVerfG, supra n. 6, paras. 125-129).

89See BVerfG 31 January 1973, 2 BvR 454/71, Tonband, para. 32.
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and since this acceptance or rejection determines all the outputs of such reason-
ing, the results of the dispute cannot be predicted. This approach is therefore also
in direct contradiction to the principles of legitimate expectations and legal cer-
tainty since it cannot be foreseen whether and when the court will again use axi-
omatic dignitary argumentation.

Problems of broadened and empty functions

Following on from the above argument, the fact that only dignitary argumenta-
tion is relevant in the dignitary argumentative arena encourages both disputing
parties and the court to translate all other arguments into dignitarian language.
Each individual right or value must hide behind the veil of dignity for it to suc-
ceed in a dignitarian argumentative arena. Therefore, once the strengthened or
absolute functions of dignity are used, we can expect that broadened or even
empty functions emerge as an attempt by the other, ‘defending’ party to eliminate
the unfair advantage of dignitarian arguments.

However, when a hybrid function of dignity possesses a higher level of content
width than the original basic function from which it was derived (i.e. when it is
broadened or empty), the second group of problems emerges.90

Broadening the meaning of one of the original basic functions (i.e. relative
individual right or objective value) is unnecessary. I argue that no logical reason
exists for the use of dignity as a relative individual right with any substantive con-
tent (meaning) other than the protection of reputation and honour, because the
other individual rights are worthy of protection themselves without the need to be
‘identified’ with human dignity as a relative individual right. For example, why
should we use dignity as a right to life when the right to life itself is explicitly
protected by almost every international and national catalogue of human rights?
Dignity is not a right to live, because the right to life is a right to live. Similarly, no
need exists to use dignity, for example, as a prohibition of cruel treatment or pun-
ishment, because the right to physical and moral integrity provides equally strong
protection in a substantively much clearer manner.

Moreover, I believe that using the broadened or empty hybrid functions of
dignity can also lead to absurd situations where the courts need to resolve the
conflict of two individual rights, each claiming to be human dignity, or two objec-
tive values, each (again) insisting on being human dignity. However, these con-
flicts are impossible to resolve logically. To ask what should be given priority,
whether dignity understood, for example, as the right to protect one’s reputation,
or dignity understood, for example, as the right to freedom of speech, is the same
as asking whether one kilogram of iron bars or one kilogram of feathers is heavier.

90Rao, supra n. 3, p. 208.

256 Filip Horák EuConst 18 (2022)

https://doi.org/10.1017/S1574019622000141 Published online by Cambridge University Press

https://doi.org/10.1017/S1574019622000141


The answer in both situations is that it cannot be decided since both are equally
important (heavy) until we abandon the restrictions given by the term ‘dignity’ (or
the unit of one kilogram). When we remove ‘one kilogram’, we can finally state
that the answer which is heavier depends on the volumes and densities of iron bars
and feathers. In other words, the result in the specific case depends on the circum-
stances of the individual case. This is precisely what makes weighing (i.e. using the
rules of proportionality to solve the issue of conflicting individual rights)
possible.91

If, however, dignity (or one kilogram, to continue with the analogy) remains
on both sides of the dispute, the conflict can be overcome (once again) only by
using axioms which assume that one of the conflicting meanings of dignity is
somewhat ‘more dignitarian’ (i.e. closer to the dignity of higher, and ideally abso-
lute, argumentative power) than the other and should therefore outweigh its con-
flicting opponent (i.e. that iron bars are heavier than feathers regardless of their
actual mass in a specific case). As in the previous problem caused by applying the
strengthened and absolute functions of dignity, the proportionality test cannot be
applied properly, even in this case. Instead of proper weighing, the only usable
tool is a ‘deformed proportionality test’ which does not analyse which of the con-
flicting individual rights should be given priority, but rather which of them is
generally ‘more dignitarian’ than the other.92

Numerous cases of conflict between ‘two dignities’ can be found, for example,
in Israel,93 Germany,94 and the USA.95 For a deeper analysis, I examined a judg-
ment of the Constitutional Court of the Czech Republic,96 where the problematic
nature of the ‘deformed proportionality test’ is demonstrated. In this case, the
Court needed to answer whether it was constitutionally acceptable to release
archival documents which contained sensitive personal data from the communist

91Barak (supra n. 4, p. 112-113) suggests a similar solution by solving the issue with the rules of
proportionality at the sub-constitutional level. However, the core of the solution should be in avoid-
ing the approach of overusing (and consequently misusing) the term of human dignity in the
described hybrid manner rather than in transferring the issue to the sub-constitutional level.

92Horák, supra n. 17, p. 93-98.
93See IsrSC 14 August 2001, LCA 4740/00, Amar v Yoseph, where the Court needed to resolve

the conflict between dignity as reputation and dignity as freedom of expression. For a review, see
D. Kretzmer, ‘Human Dignity in Israeli Jurisprudence’, in Kretzmer and Klein, supra n. 23, p. 161.

94See BVerfG 28 May 1993, 2 BvF 2/90, Schwangerschaftsabbruch II, where the Court claimed
that dignity protects both the right to life of an unborn child (ibid., paras. 145-147) and the right to
protection, respect, and free development of personality of the pregnant woman (ibid., para. 153).

95See Indiana v Edwards, 554 U.S. 164 (2008), where dignity as protection from the humiliation
of a defendant who lacked the mental capacity to conduct their defence without the assistance of
counsel (ibid., the majority opinion) clashed with dignity as a person’s individual choice underlying
the right to self-representation (ibid., the dissenting opinion by Justice Scalia).

96Czech Constitutional Court 20 December 2016, Pl. ÚS 3/14.
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era. The Court set up the dispute as a conflict between dignity understood as the
privacy and reputation of people whose personal information is contained in the
archival documents (i.e. those who were investigated and persecuted by the commu-
nist authorities) and dignity understood as the right to access information by the fam-
ily and friends of the investigated and persecuted persons concerning their fate.

Although the Court could have solved the dispute as an ‘ordinary’ conflict of
several relative rights which can be balanced, it transformed the argumentative
arena into a dignitary one by applying the strengthened (i.e. axiomatic) hybrid
function of dignity. More specifically, the Court held that individual rights to per-
sonality, privacy, family life, and dignity are ‘absolutely necessary conditions for
the dignified existence of man’.97

Consequently, a proportionality test between the conflicting rights became
impossible because dignity – being not only the balanced right but also the crite-
rion for balancing itself – would always prevail. This ‘forced’ the Court to set dig-
nity on the other side of the balance: the Court claimed that ‘the denial of the
right of other interested persons from the circle of the persecuted (i.e. the perse-
cuted persońs family members, relatives, friends, descendants) to access archives
containing the persecuted persońs personal information, would force such inter-
ested persons to remain in undignified ignorance of the destiny of the persecuted
person’.98 Associating the right to information with human dignity allowed the
Court to overcome the disadvantage of this right when it faced the axiomatic
function of dignity as reputation and privacy, and consequently, it was able to
hold that the right to information takes precedence over the inviolable right to
dignity (as reputation),99 because it is, after all, also a right to dignity.

I find the outcome of the ‘deformed proportionality test’, in which dignity as
one right is balanced against dignity as another right using a criterion which again is
human dignity, completely arbitrary. The court may simply choose one of the bal-
anced dignities and hold that this dignity is more dignitarian and therefore must take
precedence. In the case above, the Court gave priority to dignity understood as the
right to information. However, the dissenting opinion of 7 of the 15 judges, written
by Judge Rychetský, stressed that once human dignity understood as a right to repu-
tation and privacy was raised, it should have been given priority since they saw ‘an
insurmountable limit in the fact that the interest in “knowledge of the past” cannot
prevail if the statutory regime of viewing should result in an interference with the
dignity of the persons concerned’.100 Therefore, if at least one judge had changed their
mind, the result of the deformed proportionality test could have been the converse.

97Ibid., para. 63.
98Ibid., para. 71.
99Ibid., para. 110.

100Ibid., the dissenting opinion, para. 40.
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Regardless which of the balanced dignities prevails, the problems of arbitrari-
ness and unpredictability in the decision remain the same. This is so because the
only argument which can be used to resolve the deformed proportionality test is
an axiomatic argument which associates dignity as a balanced entity with dignity
as a criterion for balancing. In other words, when a broadened or empty function
of dignity is used, it necessarily leads to the use of a strengthened or absolute func-
tion of dignity to overcome these problems.

In this section, I show that two potential problems emerge as a result of using
either the strengthened and absolute or broadened and empty hybrid functions of
human dignity. These problems disable the use of rational and proportional legal argu-
mentation, replacing it with the need to use axioms, which are (in the context of legal
argumentation) argumentative fouls which jeopardise the principles of a fair trial,
legitimate expectations, and legal certainty centred in the normative ideal of the rule
of law.101 Moreover, these two types of hybrid function are mutually supportive or
even constitutive. Once one of the hybrid functions is used as a legal argument, it
encourages the use of the other. Finally, I would like to state that, as shown in Table 2,
these two types of hybrid function can be combined. This can lead to an accumula-
tion and intensification of the problems they cause, making their use even more
dangerous.

A  

This section aims to suggest a solution to the problems associated with the use of
hybrid functions of human dignity in legal argumentation and especially judicial rea-
soning. The core of the suggested solution must (naturally) implement a set of prin-
ciples which enable us to avoid or minimise the use and negative impact of hybrid
functions.

A good starting point would be the attempt already accomplished by
Shultziner, who offered a set of four principles which argued that ‘the application
of human dignity in judicial decisions should be based on a written law’ (i.e. written
background), ‘judges should try to define what human dignity is and be explicit about
its meaning’ (i.e. clarity), ‘judges should attempt to use human dignity consistently in
the same rulings and in future decisions’ (i.e. consistency) and ‘human dignity should
advance human rights rather than limit them’ (i.e. fostering of rights).102

101F. Horák and D. Lacko. ‘Triangulation of Theoretical and Empirical Conceptualizations
Related to the Rule of Law’ [online pre-print], SocArXiv (27 September 2021) 〈https://doi.org/
10.31235/osf.io/z73pn〉, visited 20 June 2022.

102D. Shultziner, ‘Human Dignity in Judicial Decisions: Principles of Application and the Rule of
Law’, 25 Cardozo Journal of International and Comparative Law (2016) p. 435 at p. 448-449.
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This set of principles, however, needs to be adjusted for the purposes of a func-
tional approach, in the following manner: (a) courts should use only those func-
tions of human dignity which are explicitly contained in a written law; (b) if a
written law explicitly contains more than one function of human dignity, courts
should explicitly define which function is applied in the decision;103 (c) if a writ-
ten law explicitly contains a hybrid function (or functions) of human dignity,
courts should interpret them as restrictively as possible and consistently apply this
restrictive interpretation.

Shultziner’s third principle is unnecessary for basic functions, as consistency is
either required as a result of the first principle (if a written law explicitly contains
only one of the functions of human dignity) or not required at all (if a written law
contains more than one basic function, enabling a court to choose different func-
tions in different cases). It is also worth noting that Shultziner’s fourth principle is
not included, as several of the functions, including two basic functions, can be
proportionally weighed against conflicting individual rights or values and conse-
quently legitimately outweigh and limit them in individual cases.

In a deeper examination of the adjusted general principles, we find that they
can lead to several specific situations which could be solved by the following sub-
principles. First, if a written law does not contain human dignity or if it is con-
tained only in a not directly enforceable segment such as the preamble, the only
possible basic function which can be used is human dignity as a source of human
rights. In other words, dignity, in this case, cannot be applied directly or indirectly
as a legal argument but may serve as an interpretative framework for judicial rea-
soning. This is the case, for example, in the European Convention on Human
Rights or The Constitution of the United States.

Second, if a written law explicitly contains one basic function of human dig-
nity, courts should use only this explicitly mentioned function. Examples are the
Constitution of Sweden, which contains dignity as a source of human rights,104

and the Constitution of San Marino, which contains dignity as an objective
value.105

Third, if a written law explicitly contains more than one basic function of
human dignity, courts should in every decision transparently choose only one
rather than a combination of more. This principle would apply, for example,
to the Constitution of Slovakia, which contains all three basic functions, i.e.
the relative individual right,106 objective value,107 and source of human rights.108

103cf Rao, supra n. 5, p. 270; Shultziner and Carmi, supra n. 15, p. 480-483.
104Constitution of Sweden, Art. 2.
105Constitution of San Marino, Art. 4.
106Constitution of Slovakia, Art. 19.
107Ibid., Art. 36.
108Ibid., Art. 12.
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Fourth, if it is not clear which function (or functions) of human dignity the
written law contains, courts should interpret and use the function as a basic func-
tion rather than a hybrid function. For example, the preamble of the Constitution
of the Czech Republic mentions the spirit of the inalienable values of human dignity
and freedom. Dignity here can therefore be understood as an absolute value
(hybrid function) or a source of human rights (basic function). The former inter-
pretation can be supported by the text itself since the preamble explicitly refers to
inalienable values. However, in favour of the latter interpretation, the following
can be mentioned: (a) the text is contained in the preamble; (b) not only dignity
but also freedom is characterised as inalienable, which could thus potentially cause
unsolvable conflicts if both are applied as legal arguments before the courts; (c) the
Czech Charter of Fundamental Rights and Freedoms, which concretises the spirit
mentioned in the preamble into enforceable provisions, contains dignity as a
source of human rights109 and as a relative individual right110 but not as a value.
Since both options are theoretically possible, the fourth principle states that the
latter understanding should be applied to avoid the hybrid function.

Fifth, if a written law explicitly and clearly contains a hybrid function of
human dignity, the courts have no other option than to use it. The interpretation
should, however, be as restrictive as possible to prevent the combination of dif-
ferent types of a hybrid function. Hence, in the case of a strengthened or absolute
function, courts should specify its substantive meaning and consistently apply it
while avoiding any extensive interpretations. An example is the Basic Law of
Germany, which states that ‘Human dignity shall be inviolable. To respect
and protect it shall be the duty of all state authority’.111 The inviolable [unantast-
bar] character of dignity clearly refers to it as an absolute function. According to
the fifth principle, the proper approach should therefore be to interpret the sub-
stantive meaning of dignity as narrowly as possible and consistently apply dignity
in only this specific interpretation.

In the case of a broadened or empty function, courts should, in the same man-
ner, minimise its argumentative power and consistently avoid its strengthening or
absolutisation. For example, the previous Constitution of Hungary stated that ‘(1)
In the Republic of Hungary, everyone has the inherent right to life and to human
dignity. No one shall be arbitrarily denied of these rights. (2) No one shall be
subject to torture or to cruel, inhuman or humiliating treatment or punishment.
Under no circumstances shall anyone be subjected to medical or scientific experi-
ments without his prior consent’.112 It is clear from the context that dignity is

109Czech Charter of Fundamental Rights and Freedoms, Art. 1.
110Ibid., Art. 10.
111Basic Law of Germany, Art. 1.
112The Constitution of the Republic of Hungary, Art. 54, adopted 20 August 1949.
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understood as an individual right, and yet it does not mean the right to protect
one’s reputation and can therefore be classified as a broadened function. Hence,
according to the fifth principle, the proper approach should be to use dignity as a
broadened relative individual right to avoid its strengthening or absolutisation.
More specifically, the right to dignity should be understood as limitable if: (a)
its limits are not arbitrary; and (b) the absolute prohibitions included in the sec-
ond paragraph of the cited article are respected.

Finally, if a written law contains both basic functions and hybrid functions of
dignity, the courts should prefer the use of the basic function to minimise axiom-
atic argumentation. A good example of this is the Constitution of South Africa,
which contains the functions of empty value,113 source of human rights,114 empty
relative individual right,115 broadened relative individual right,116 and objective
value.117

The application of these six sub-principles should minimise the emergence of
hybrid dignitary functions in legal argumentation and consequently enable courts to
avoid the problems these functions cause. Principles 1, 2, and 3 should eliminate the
creation of hybrid functions by courts without a basis in written law. Principles 4 and
6 should significantly lower the frequency of hybrid functions in legal argumentation,
even in cases where hybrid functions are stated in written law. Finally, principle 5
serves as an instrument to minimise the negative effects of hybrid functions on legal
argumentation in situations where their use is unavoidable.

My final remark is that these sub-principles also take into account the variety
of substantive meanings of human dignity, not only across countries but also
within individual legal systems (i.e. context-dependency of human dignity).
The application of these principles should not reduce the construct’s diversity.
On the contrary, it allows diversity to be maintained while avoiding the potential
problems in legal reasoning that could be caused by such diversity. In other words,
avoiding the problems caused by the hybrid functions of human dignity (i.e. the
cause) would naturally assist in solving the problems caused by the variety of its
substantive meanings (i.e. the symptoms).

C

The article introduced a comprehensive theoretical framework for dignitary legal
argumentation based on a functional approach. The article presented two

113Constitution of South Africa, Arts. 1, 7, 36, 39.
114Ibid., Art. 10.
115Ibid., Art. 10.
116Ibid., Art. 35.
117Ibid., Arts. 165, 181, 196.
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important reasons why focusing exclusively on functions instead of content is
more productive.

First, analysis of the functions is methodologically easier. While perhaps infi-
nite possible substantive meanings of human dignity exist, a functional approach
based on three analytical criteria (i.e. content width, argumentative power, and
applicability before courts) enables the identification of only three separate basic
functions of this construct in legal argumentation, namely the relative individual
right, the source of human rights, and the objective value. This simplification
allows a comparison of not only constitutional and international documents
but also case law across nations, with less influence from the cultural specifics
of these countries.

Second, the functional perspective enables us to bypass the problems caused by
the variety of substantive meanings of human dignity and address the key issues of
the construct, which can be identified as misunderstandings regarding its func-
tions rather than its substantive meaning. I argue that the critical problem lies
in the creation of hybrid functions of human dignity created by combining
the characteristic features of more than one basic function. The article explains
why the use of hybrid functions is an argumentative foul which causes axiomati-
sation of the legal argumentation and consequently reduces the quality, sound-
ness, persuasiveness, and predictability of legal reasoning. A potential solution
to this problem is the set of six sub-principles discussed in the article. These prin-
ciples should provide the tools to minimise the emergence of hybrid functions of
dignity and its negative effects in legal argumentation. They should facilitate high-
quality dignitary legal reasoning while maintaining the diversity of substantive
meanings of human dignity.
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